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Felix Castro, bein. duly svorn,cenpozes 
and says? 


--™..... .Pbat on the date of Sotarization below, he has forwarded 


by United Statos Postal vervice, true and accurate copies of the ane 
nexod‘ pstition for a writ of habeas corpus,duly notarized to tho 
parties listed below: 


Fro So Clork of the Court 
United Statos Listrict Court 
Soutnern wistrict of low ¥ork 
Foley square 

New tork, ilew York 10007 


Attornsy veneral's Office 
2 world irnade Centor 
iow Lork, ew York 102h7 


Ps 
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UNLIND SLAUUS OF ALL] ICA, OX Pele, 


PILIX CASTRC, 
Petitioner 
" eagainst- NOP ICR CP MOTION 


MUGIIE 3. Le SEVRE, Superintendent 
CLINTC! CORRTCTIONAL #“ACILTIA 
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STAVS OF MEW YORE ) Sdes 
COUNTY OF CLIUTON) 


Ploase Taio iiotice, that upon tho annexed 
motion for Scderal uabeas Corpus procecuin, s,the Fetitioner, “olix 
Castro, moves tnis lionorable Court Sor a hearing on the &G@ day 
of April, 1976 or as 300n thereafter asthis iionorablo Vourt may deon 


just, proper and in the intoreast of justicoe 


Respectfully subnitted 
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TITLE 23 U,5.C. 
Ceci S.Le PRINT » “SUPLAINT Nou? 


SECTICN. 1915 (A) 
CLIITON ConRucr roa, PACILITY 
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Folix Castro, being duly SWOrn, Conoseg 


ond says: 
That ho is a poor person and most fospectfully request that 
he be allowed perriission to procecd with this habeas corns proceeding 
aceinst his illevoluctenticn in tho Clinton Correct tonal -acility, 
Lannonorna, ‘or York 12929, 
Thet lotitioner 4g @ poor norson and unable to my so 
necessary Court cost of thig Precosdin= and any Othor proce. Gin:: 
in this : onornhle Court by reason ef filings this QpPlication and 
furtbor that hig Boplicaticn tag being L4led in ceed faith pursuant 
to Section 1919 (A), of Title 25 Vesel. 


Respect fullysubmitted 
Sworn to. bolore m0 this Fh Zy Or. =, 
*Olix Castro 
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UNIZLD STATES Cv AisiIcA, ex rol., 
Felix Castro, 


Petition Fo? A Writ 


of 
PEL ITICUER 
Habeas Corpus 
-apeinsts 
Title 23 U.3.C 
EUCENE Se Le PEVRE, Superintendent 
Section 222, 225) 
Clinton Correctional Facility 
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SS. 
Pelix Castro, being duly sworn, deposes 
and says: 

That he is a citizen of those United States by virtues of 
birth and that he 4s presently illo ally confined in the Clinton 
Correctional sacility at vannomora, iow York by tho above named 
rospondent,and tint said confinonent is most Cofinitely ille; al and 
that he is being deprived of his libertics in violation of his cone 


Stitutional ri.hts under the Sourtoenth Amendments. 


Petition 198 convicted in the Sronx County Suprone Court.(Vollinzer, 
sicher k daee coke robbery in the first depree (P.L. Section 
015 (3) and sentoncing him on April 25, 197k, to an indetorminete 
prison term with a minimua of 74 years and a maximum of 15 years, 
Timely notice of appeal was filed on Juno 6, 197k to the 


Appellato vivision first Judicial Lepartment and leave to Appeal was 


Cranted by that Court, and assigned William J. Gallecher as counsel 


on appeal, 


r i F The conviction was unanimously affirmed by the ‘lew York 


on 


Suprome Court, Appellato “4vision -irst Judicinl “opartiuent, 


"(Booplo ve velix Costro 375 eYe36 20499) ° 
decided ‘ovemier 13, 1975. a 
: ' Leave to appeal to the New York Court of 
Appeals was cenicd on “econbor 3-3, 1975. (See Exhibit "A" horein 
attached). This oxhausted petitioner's State renodies. 
| Yolléving the Jonind of petitiore-'s omibus motion to Jane 

press hia atatonentas, tho corpleinant'!s ducniification, and itens 
Seized in a search of his car, (i, 1ll-211A),%* petitioner pleaded 
guilty to rovoery in the first decree So cover Ind. 2956/73, charging 
that crino, nonce indonoaner, robery in the 
pecan deren, and e:isinsl nosseasion of stolen nronerts in tho third 
Bit-weo, iis ploa also covored Inde “Noe 3211/73. es 

- Petitioner! auzitted essontinlly the saze facts testifiod 
te by tho coiplainin: witness, Cavaldo vicento,at the suppression 
“hearing $ petitioner lied knocked en the Goor of tho gas station 

Where Viconte worked at about one ofcleck in the norninge Vien Vicente 
‘stepnoc out, potitionar Eraebed iim around the neck while the C0e 


defondinnt, Ansolo Loronzi,theust a Imife at bis stomachs The two mon 


took the cash crewer, fis Conlern.3, and an adding iechine, and ran 


Cite 


% luasors preceded Ly "x" refor to pages in tno minutes of theo hearing 


search 12 and 13, 1973 those proseded by "P" rofor to the -iinutes of 
S20 plea proceoudse Aarch Lin 19723 those protceued by "3" vefer to the 


minutos of sonteneing April 23, 197h. 


oe 
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They wero imacdiatoly approhorsiod vy tho polico (jie 57939). 


( Tie prosecutor reco-mencad accentance of tlio plea anu 


creed tist tho People would make no objection to the Ceurtig Croating 


the ploa as a "C™ felony rutnor than a "8" foleny nt ota iweor 


sentcacinsc 


vo am3)de setitioner's coedefenuant also ; .anded enuilty 


with the sane undorstanding as to tho scone of sentornce (Pe ‘Jon Ya 


There was no reference in this proceeding to the possibility that 


effect of such a finding on the ultinate rango of sentence. 


At the sontencing proceodine,the prosesutor stated that 


he hsd filed an information alleging that petitioner was a second 


felony offender (3. 2). After a brief consultation with petitioner, 


} 

petitioner would vo found to be a second felony offende> or‘o the | 

t 

Counsel arreed that petitioner had ploadsed guilty to attezapted mane 

Slaucotor in tho second derreo,and han received a sentence of five 
’ 


ears on June 30, 1967 (3. 32 
d P 


stitioner was never advised that he had a rivght to controvert the 


G@llgiation, or that he had a rijit to a hearing on tie master, or inant 
his adsission woule raquire the imposition of a minimum tern enual to 
Onowhalf of the mxinum tora, 
Petitioner did not personally adult the prior felony. 

Counsel mace a strong plea for & sentence to @ troatmnent 
progran, on the grounca that petitioner's criminal involvement had 
arison from hia naduiction,ond and ofrered a lotterfron the itikor's 


Island toforral Unit as an ind? ation of petitioner's dotermination 


to rohobilitate himself (Se heb). tely ing on the prior felony cone 


viction in 1967 anutwo 1964 cowictions wadeh hed resulted in pro= 


bation terus, the court inposed an indceteraiacie prisen te: with a 


maximum ov firteen years anu a minimum ef seven an oneehalf yoous 
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Duo Process requires that a criminal defendant ke given notice and 


an opportunity to be heard before he ia sonsenced as a multiple 
felony offednoret CoPeL. Section 00.21 inploments this cone 
stitutionalrequirenent by mandating that a defendant be asked 
whether he wishes to controvert any allezation in the predicate 
felony information and that a hearing be held if the uncontroe 
verted allozations are not sufficient to support a predicate 
felony findings? Lere, however, petitioner was never told that 
he had the risht to challenge tho underlying folony conviction, 
either on factual or constitutionsal grounds, or tiat he had a 
right to a hoarincif he did so. Since the court did rot inforn 
Fotiticner of the congoquences of stich an naumiasion and pete 
itioner never personally suaitzed the prior felony, tko.o is 

no basis for believing that petitioner appreciated tae implice 
ations of waiving the precodural rights afforded him under the 
statutes ‘eo submit,therefore, that petitioner was sontonced as 
a second folony oftender WIthout-aue-proceas of law. 
Fhe necessity of atrict compliance with the mane 
datory roquiromonts of CePele Section 400.21, as a cuarantes of 
Guo proccas, in manifest, since the-e are Sevoral gravo coe 


-‘Sequonces wWiich follow upon a defendant's adaicsion of a prior 


felony’ Under the second felony offender Statuto, Pele Soctivun 70. 
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06, a mandatory mininum tera as ereat a3 7-4 years can do imposed 


for a Class "t" Zoloni, 2s 4t was in pov -itionef® 8 CHSGe* in 
addition, under CePele Sate 400. 21 (7 (a) ), petitioner's failure 
to challenze the constitutionality. of tne previous convictions at 
thia. point is dorned a waiver of the constitutional claire vurthoere 
nore, under Sec. 40.21 (3) a finding of es predicate felony con= 
viction is bindinys on petitionor in aa; future proceodin:t6 
It cannot bo seid here, as it was in Foorle ve Uryants 

ote Ale » 47 Acie 2d 51 (Second Leptes 1975), that tho procodure 
erployed compliod with thespirit of tho law or that petitioner was 
sufficiontly aware of the implications of his admission to warrant 
finding a waiver of litoralconpliance vith the law. In Srvoant, the 
defendants adnitted the predicate felony "in the faxe of advice by 

thocourt that it would be mandated ¢ « e to impose on then the 
specified minimum sentences of imprisonment « e « "» Such advice 
was nover civen petiticner, nor were tho slearly mandatory proe 
visions of CePele 30¢e 409.21 followad. The bare roquest Snat pote 
{tionor admit the predicate felony satisfied noituer the letter nor 
the spirit of the law. Yot petitioner's admission <= made by his 
at tornoy ame gubjactod hin to a substantially harsher penalty and 
waived any guiaequont ehallonce to the predicate folony, whother 
factual or constitutionale To pormit such severe consequences to 
flow fron an admission made with no indication in the record th.nt 
potitionor was informed of his richts under the statuto or had 
renson to recognizo the implications of waiving those rights, is a 
clear denial of duo procass of law. Petitioner's aentence as a second 


folony offencer mist be vacatod ad tie exes reanaced for pasenteneth: .» 


mee 


Wherefore, in viow of tiie aforenontioned, your potitioner prays 
that this writ be austained and tio jucgment of conviction be 


vacatod, ‘and for such other and relof as to this court may seem 
jet and proper. 


Respectfully submitted 


Folix Castro 
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3e Preliminary examination. Tho cofendant aust be 
given a copy of such statement and the court must ask 
hin waethor he wishes to cont-overt any alle ation 
made therein.g If tho defemiant Wishes to controvert 
any alle;ntion in the statoment,ho must specify the 
porticular alloeration ov allesations he wishes to cone 
troverte Uncontrovea tid Allo:ations in the stntonant 
shajl bo ueornsu to have been adrittoed by the Cofendant, 
. Se Cases whore further hagring 43 roquirod, “here 
tho defendant controvorts an alle; ation in the statement 
‘ “and the uncontroverted @llevations in such statenent" 
are not sufficient to sup ort a finciws that tho 
Gefenuant has been Bubjecteu to a prouiente felony con= 
viction tho court must proceed to lold & hearing. (12 A 
Mecdnney's Conse LedsYe (Suppes 1575) ) 
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ead on a first felony conviction 
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STATE Oi NEW YORE | 


COUNT OF APPZALS 


s 


BEPONE HON. DOMENICE Le CADRILLI, Associate Judro * 


CAT ISICATI 
Tits PEOPLE Ci’ v.20 STATS OF Nev YORK DENYTINC 
L&aAVva 


acainst 


VELIX CASTRO, 
NOVAUT@APFULLA'? 


I, SOMERIICK Le GASRIALLI, Associnte Judge of the Court 
of Appoals of the State of Sew York, co hereby certify that, upon 
application tinely maco by tho aboveenanod appollant for on certificate 
pursuant to CPL 460.20 and upon the rocord and procoodin.:s herein, * 
there is no quostion of law presented which ought to be reviewed by 


the Court of Appeals and permission to anneal is hereby denied. 


Dated at BATE ptiew York 
VECe 390 91975 


omen. ch ho Cahrizlh: 
Associate Jucve 


! 


= | 


#escription of Crders Crdor of the Appeliste wivision, «irst Judicial 
wvopartnent entered November 12, 1975 which affiryd a judgment of tho 


Suptoxe Court, irons County rendered April 25, 1°74. 
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